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Tns Grand Jury further charges: 

On or about the 3rd day of April, 1975, in 
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the Southern District of Dew York, Sd-.vARd MAUuDIH, JR., 
the defendant, unlawfully, 'wilfully and knowingly did 
assault and put in jeopardy the life of various persons 
• by the use of a dangerous weapon, to wit, a firearm, 

. while committing the offenses described in the First 
and Second Counts of this indictment. 

(Title 16, united States bode. Section 2113(d)) 
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| 

2 

CHAPHE OF THE COURT 


3 

4 

(Knapp, D.J.l 


5 

Ladies ar.d gentlemen of the iurv, before I 


6 

start, let me remind vou about the acoustics Droblem, and if 


7 

you find me dropping my voice so vou can't hear, I would 

__ 

8 

q 

appreciate it if any one would call my attention to the jj 


17 

fact and if either counsel think either they are not hearino 


10 

or anv iuror is not hearing, I would appreciate having 

■ 


11 

the fact called to mv attention. 


12 

First I am crcina to lav out the aeneral prin¬ 


13 

ciples that guide you in the decision of anv case, and 


14 

then T will take up the specific charoes that are involved 


15 

in this case. 


16 

The first aeneral principle is the one that I 


17 

have referred to several times, and that is that your 


18 

recollection is what controls. Your recollection of the 


19 

facts is controlling. What I may think of the facts, what 


20 

either counsel may think of the facts is wholly immaterial. 


21 

What you think of the facts, what you remember and find to 


22 

be the facts is what controls. 


23 

If at anv time you have doubt as to any — ih 


24 

the course of your deliberations, if vou think of anv 


25 

specific evidence you have doubt about and vou want*the 



% 
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stercqrach«r to read it back, '-o-j seni’ a note to me and 
T v.’ill the stc-r.c'-raoher to read lack to veu ar- par- 

t) ctilar evidence that vou wart to hear aoair. if ■'•cm should 
want to. Oddlv enounh , if when vou hear the sienoerccher 
reed it hack and vour recollection is different than vhat 

i 

his notes sav, your recollection controls, I -just mention 
that, not that it is likely to happen, but it illustrates 
the point. Everybody is fallible. There isn't anv nerson 
infallible in the whole world, ir.cludir.c the st®noc?raoher. 

•xl 

The r>oint is someone has to have the ultimate r*»smonsi hil i*v I 

' 

and on the ouestion of findinn r act*= in this case, that 

ultimate resronsibilitv is v^nrs, and therefore even if vov. 
think that what the stenoorao^er reads back isn't vhat 
happened, vou just have to assume the stenoorarher made 
a mistake because so po on»> has to have the ultimate re- 
sponsibilitv, and that is vours. 

The v;hole theory of a criminal case fceinc tried 
in this court is that each of us carries out our own respons-- 
ibility, the Government, his counsel, vou and I, we each 
carrv out our own responsibility, and, as I indicated, 
my responsibilitv is the law and vours is the facts and 
vou are rot to concern vourselves with what I think about 
the facts. 

There is another thincr. In the event vour 
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verdict pho-l* he gui?tv,.the euestior. of th« defendant's 
punishment h-comes rr- resrons'i*. - J tv end ar „ „ pt t „ 

conc * rn '•««•>*« «*«> that in anv wav, or fem. 

T must trust vou to determine th« facts and vou 
m*st truor. ire to nrooerlv exercise nv discretion with 


respect to any responsibility your verdict nav impose noon 
me. 

Another one of the creneral principles T have 
referred to before is that the indictment doesn't mean 
anvthino. r vent into that in some detail and there is 

no ooint in rereatinc it. it was onlv vesterdav that I 
told it to vou. 

Another, and this is a verv important ceneral 
principle, and, as T told vou vesterdav, it arises out of 
the Constitution of the United States, and that is that the 
defendant doesn't have to take the stand, he doesn't have 


to prove anything. I am going to read to vou in that 

respect what another Judge in this Court has rec<rtitlv 

* 

said. We read each other's charges and I found this 
doctrine stated and I am aoing to read vou what it savs. 

A defendant in a criminal case is not called 

upon to prove his innocence since the burden is on the '* 

■ \ 

Government to orove the defendant ouiltv hevond a reasonable 
doubt of everv essential element of the crime charoed. The 

SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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plaintiff's version of the facts is correct than the defendant's 
version of the facts is correct, and if the 1 ury finds that t!he 
plaintiff's version is sore probable than the defendant's 
version and more probable than not, then the iurv mav, in fact 
should, brine in its verdict for the plaintiff. 

Fov, that is fine in a civil case where all that 
is involved is whether A should pav b some monev. But the 
puroose of a criminal case or one of the Durooses of the that 
Government brincinc a criminal case is to obtain a verdict that 
will empowerime; if my ihjujlgmant-i.tJ.s .right, will'empower 

l 

me to put the defendant in jail;, and our liberties wouldn't 
be worth much if it were oossible to put a man in jail iust 
because his guilt seemed more probable than not. 

Therefore, the law says his cruilt must be estab¬ 
lished bevond a reasonable doubt. 

Now, there are two words in that definition, 
in that expression, "reasonable" and "doubt." The meanina 
of "doubt" is self-apparent. The word "reasonable" in the 
last analvsis is eouallv self-definable. It means a doubt 
for which you can give a reason. It isn't just a fanciful 

doubt or a reason for ducking a disagreeable duty. Nobodv 

" % 

likes to be in a position of convicting a fellow human 
beincr, but the law also would be in a sorrv state if jurors 

* 
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vpre ui?wininr to convict’ a ( , ®fe T, .dant where his cuilt 
has horn estc u 7 i shod hevond a r«»asor.ahl e doubt. 

A! e o, the "reasonabl®” nert of th*» term roes 
to the essence of jurv deliberation. If one of vou ha? 
a doubt end expresses a reason for it and another juror 
has no doubt, the expression of your reason for your doubt 
will probably do one of two thinos: It ’-’ill either permit 

you to convince your fellow jurors vou have a doubt, 
permits vou to convince vour fellow jurors that thev should 
have a doubt, or remits them to convince vou that vour 
doubt is unreasonable. 

So it is bv *»xoression of doubts or lack of 
doubts and the reason for them that a jury comes to its con¬ 
clusion as a fcodv whether or not the defendant's ouilt has 
been established beyond a reasonable doubt. 

N'ow, a doubt, a reasonable doubt, like evervthinc 
else in this case, must be based on the evidence or lack 
of evidence, not on somethinq vou roav have heard on the 
outside or some impression vou may brinq in from the out¬ 
side. It has to be based on the evidence or the lack of 
evidence. Otherwise, how could vou consider it? All that 
you have in common, all that vou twelve, the twelve of vou 
that will ultimately qet this case, have in common is what 
you heard in this courtroom and what vou hav<» heard produced 
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of importance in vour da?lv lives, but it is not a caprice, 
whim or calculation. Tt is not a doubt that a iuror -rav 

j 

cor.iure up to avoid the performance of an unpleasant dutv. 

It is not svmcathv for a defendant. Let me reoeat, it is 
a reasonable doubt." 

That ends the cuotation. As vou see, it isn't 
too much different from what I said orioinallv, but I 
thouoht he said it rather well. 

Now closely related to this doctrine of reasonable 
doubt is the concent of presumption of innocence. That 
means the Government has the burden of proof in this case 
and such burden never shifts. T told vou the defendant 
doesn't have to prove anvthino. The point is that the 
presumption of innocence continues in his favor thrcuohout 
the entire trial and remains there in the iury room until 
you have finally resolved it, if vou ever do, by a verdict 
of guilty. It means this. Right up to the last minute 
your discussion should include the proposition that the 
Government has this burden and if the Government has not 
sustained this burden, that in itself can be the basis 
of a reasonable doubt. 

Now, i am not eroino to review the evidence ih 
anv wav, shame or form. You have heard both counsel do 
that and there is no need of me to repeat what either of then 
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said. 

T.et me new turn to the specific charces t v ?.t 
ar» rut before vou. 

Of course, as has been brought out, this is 
a bank robberv case. The first cuestion that vou have to de- 
cide is is this defendant the nan that confronted Miss 
Soto, the bank teller, at the p olev Snuare Bank across the 
street here,on Arril 3, 1975. If vou answer that cuestion 
in the negative or have a reasonable doubt on that subject, 
why, that ends vour deliberations, vou will acouit the 
defendant. 

So your first cruestion is, was this the nan 
that was standing in front of Miss Soto in the circumstances 
she described or wasn't he, or, more accuratelv, have vou 
a reasonable doubt on that cuestion. If vou have a reason¬ 
able doubt on that cuestion, why, that ends vour delibera¬ 
tions. 

If you should, however, answer that cuestion 
in the affirmative beyond a reasonable doubt, then vou shoulr! 
discuss the specific crimes set forth in the indictment. 

Now, thev all relate to the same event but 
that event,Drovided certain elements which I will discuss 
with vou are satisfied, can make the defendant cuiltv of 

three separate crimes. And just take mv word for it 

* 
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tV)at it is imcrt?nt to the defendant and to the Governmenc ! 
that ,f ou define which o* these Particular crimes he rav 
be ouiltv of. 

The three crimes that are soelled out or can 
be spelled out bv the general circumstances that you have 
heard attributed to this nan, whoever he mav be who 
appeared before Miss Soto, and if vou have concluded bevond 
a reasonable doubt that that man is the defendant, then 
are attributable to him, are robbery, larcenv and assault 
throuch putting life in jeopardy. I will go back to 
those in more detail. 

The second of these is bark larcenv. That is 
takincr more than $100 from a bank for vour own purposes, 
individual purposes. Fvervbodv here acrees that whoever 
was there on that day, whoever confronted Miss Soto on that 
took more than $100 ■From the bank, and evervbodv 
stipulated that this is a bank subject to Federal jurisdictici 
becau-se its deposits are insured bv the Federal Government. 

So evervbodv agrees that whoever was there that day committee 
larceny from the bank and therefore if you have found 
beyond a reasonable doubt that this man who was before Miss 
Soto in the circumstances she described is this defendant, 
you will return a verdict of guiltv on Count 2 for bank 
larcenv. 
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''’hen von should turn vour attention to the 
^hher t>-.’o counts and sp° if the elements of those crin°s 
established to vour satisfaction bevond a reasonable 
doubt. And as I have told vou, I don't need to explain 
why because that impinaes on my resnonsibility, but I 
told vou it is important to both the defendant and the 
Government that we have vour answer as to whether these 
specific elements have been fulfilled. 

The robberv of a bank, and I will just drop out 
"bank" because we all concede it is a bank robberv, is the 
taking of property from the person or presence of another -- 
that is what robberv' is — bv violence or intimidation. 

In other words, robberv is takino ronev that somebody else 
has custodv or control over from that person or presence cauf 


ing him or her to give up the money by violence or intimida¬ 
tion . 

Well, there is not much ouestion here that the 
money was taken from Miss Soto's presence. So the ouestion 
you are to decide is whether it was taken from her by 
intimidation, was she put in fear and was it as the result 
of having been put in fear that she permitted the defendant 
to take the money or, as she testified, nave it to him. 


Vou heard the evidence on that subject and it is 

for vour to determine whether vou find it has been estab- 

% 
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lished to vcwr satisfaction, orov? ded vou have alreadv ^our.d 


it was thin nan who was there, that he obtained this nonev 


from Miss Soto or her ojvino it to hin hv cutting her in 


fear. 


The third count involves obtaining the nonev 


by puttincj someone's life in jeorardv by the use of a oun 


in the course of the aliened robberv. So the cuestion vou 


have to decide there, and vou have heard the evidence, is 


whether Miss Soto's life was in ieonardv as the result of 


what the defendant, assuming vou have found him to be the 


man, did, was her life in ieooardv as a result of this 


transaction. 


I don't see that I need to explain that to vou 


in any way. It is a perfectlv simple ouestion of fact for 


you to decide. If you find bevond a reasonable doubt 


that her life was in jeonardv, if vou come to this ouestion 


which presupposes the other finding, you should find the 


defendant guilty of the third count. 


Now, ladies and gentlemen, what I am going to 


do now is excuse you for a few minutes and give coursel 


for either side the opportunity to make anv suggestions 


they want to make to clarifv the charge that I have given 


you, chancing it, and then I will bring you back and 


finally give you some housekeeping instructions in anv 
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ev^nt and make env chances that counsel mav nersuade re 
I should mate and then submit the case fcr vour considera¬ 
tion .. 

For the last time, I will sav don't form or 
express any opinion until the case is finallv submitted 
to you. I think I have qiven vou the qist of what vou 
ought to know, but it is possible one counsel or another will 
call my attention to something I have omitted, overlooked, 
have done wrono, in a wav that will substantial lv change 
vour views. 

I will see vou in just a few minutes. 

Will the alternates bring back anvthing thev 
have in the jury room so thev won't have to qo back. 

(Jurv leaves the courtroom.) 

THE COURT: Mv attention was called to the fact 

I didn't sav anything about knowingly or wilfully. 

First the defendant. 

MR. LIPSON: Your Honor, I mav be beatino a 

dead horse, but I wonder if your Honor could make reference 
once more to the fact that an indictment has no probative 
value. 

THE COURT: I said it. Didn't I? 

MR. EPSTEIN: Yes, vou did. 

MR. LIPSON: Then I am sorrv. 

% 
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2 

’ r T ? r ~0? t FT: J intended to v>»«- T 



3 

“• ' : X rr?v r-eve ncso' 5 :t. I trust 


• 

4 

your ronor i- roina to mention that thev hav° to find ar.v 


* 

5 

act? M er» knovalnc and wilful. 


. , 

6 

THE COURT: Yen. 

\ ' 


7 

— • NIPPON: Other than that T have nothinq. 



8 

MR. EPSTEIN; I have one. In discussinc 



9 

Count 3, vou didn’t discuss the alternative of assault. 



10 

TFF COUPT: Nobodv torched anvhodv. 



11 

MR. EPSTEIN: Your Honor, T think the leoal 



12 

definition of assault encompasses more than touchinc. 



13 

THE COUP.T: It encompasses outtinc people in 



14 

dancer. 



15 

:-*R. EPSTEIN: I think the standard definition-- 



16 

T T, E COURT: Assault is either °ndancerinc or 

i 


17 

touchinc. 



18 

MR. EPSTEIN: The vav vou charce nuttinc life in 



19 

jeonardv, the jury could infer that thev had to find that 


. 

20 

Mr. Mauldin intended to out Miss Soto's life in jeorardv. 



21 

I don't think thev are recuired to find that. Thev ?. r e 



22 

sirrplv reouired to find he assaulted her, which is that he 



23 

threatened her, he threatened her with bodily harm, which 



24 

is rot the rar-e thine as puttinc her life i n jeorardv, 



25 

v'hich 3 s considerably more serious. 
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ttjv COURT: ' n h=:^- j r f'r.rrer't vv c * j «- •*->-,.-> 

'T~c’? s ■ r; r>ur.i shmr-it avsi7ab 1 ** y'.Td.f^y those tv" '■cunts? 


•p. EBSTEIN: There is no difference 


THE COURT • ®ptv'5 p ?i r*" 0 £ jv*«r*^ ^'id the *”d 


Courts? 


M R. EPSTEIN: Count 3 is 25 "*?.rs and Count 1 


is 20, T believe. 


THE COURT: v Ou are correct, but T don't think 

T will char.ne it now. 

MR. EPSTEIN: I would simnjv submit that 
Charce No. 10 as we submitted it rid nrovide for the alterna¬ 


tive . 


THE COURTr You are correct. The error beino 


in the defendant's favor, I won't chance it now. I should 
have done it the wav vou said in the first place, but I 
don't want, to have to chance it at this noint. 

Anything else? 

MR. EPSTEIN: Your Honor, I would simplv 

ask if the jurv subsecuentlv asks for a clarification vou 


do it. 


Honor. 


THE COURT: We will review it if that hannens 
MR. LIPSON: I have nothinc further, vour 


THE COURT: I take it thev can have any exhibits? 
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vn. rt>.cm PT?! . V o, ( aU thf% aro 

3 

C0 "V = T<* tbw ask for rtIHti v- »<„ 

• 

4 

s “ nd th * but not the ammunition. 

5 

M R. EPSTEIN: Pine. 

6 

T?TF r0rPT: verdict must be unanimous. 

7 

Ar.vthir.cT oi ?e we should tell them? 

8 

MR ‘ EPSTEIE : No, T can't thir.k of anything. 

9 

1 Jurv returns to the ecurtrooTi. 1 

10 

Tup COURT: ladies and opntlen„n, mv attention 

11 

was called to the fact that I inadvertently neglected to 

12 

dve ycu the definition of knowingly and wilfully. T 

13 

don t even know if I used those words, but the law recuires tn 

14 

these acts that I have described he knowingly and wilfully 

15 

done, and the law defines knowingly and wilfully as follows: 

16 

An act is knowinclv done if it is done voluntarily and 

17 

purposefully and not because of mistake, accident, neclicence 

18 

or any other innocent reason. An act is wilful if it is 

19 

done knowinclv, deliberatelv and with bad motive or puroose. 

20 

In determinin'* whether a defendant has acted knowingly and 

21 

wilfully, it is not necessary for the Government to 

22 

establish that the defendant knew that he was breaking any 

23 

Particular law or anv particular rule. It is just that he 

24 

knowinclv and wilfullv knew he was doing something wrong. 

25 

That is all stating the obvious, to me, and I guess that is 
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why T fomot to sa^ it in the f ir«-t clacp, but the law 
requires that T define thcs° to?—s to ”ou. 

v ow, as to housekeeni no matters, vour verdict 
must be unanimous. There is no such thine in this court 
as a non-unar.imous verdict in a criminal case. Fitter 
way it must be unanimous. 

If you want at any time anv exhibits, just send 
for them. You may have a copy of the indictment if vou 
want it. Just send for it. Remember what I said about 
it, it doesn't nrove ar.vthinw except it is an accusation. 

If you want anv testimorv read back, just let me know. If 
you want me to re-explain anvthino I mav have told vou in 


the lavr, in mv charoe, if veu want it read back or expanded, 
just let me know. Don't have any hesitancy about doing 
so, because, you know, in the law I am sort of an expert 


and I spend most of my time talkino to other lawyers and 
it is ouite possible that I oet into leoal linoo that is not 
c l® a r to lawmen. I try to avoid that when I am charginc, 

but you have heard two doctors talkino to each other and 
you don't know what the devil thev are talkino about. Lawveij 
can oet in the same wav if thev arenot careful. I tri«*d 
to avoid that, but nonetheless I mav have slipped in leoal 
language that wasn't clear to ^ou, and i* that is so, 
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dor ' t hev p pii' he“itarcv c , ' , "'ut v*hat di^ 5 T bv 

this, that or the ot^er thir.o, or vhv didr * t T tell «*ou 
thi r , that or the other thi.r.a. Pave ,f our foreman s°nd 
re a rote o c whet you v T culd lik® to kno”, end T will trv 
to ccrr.nlv. 

There is or° thina. If at anv time vou send 
in a note about anyth ir.o, one thino I never want to know is 
how vou stand on anv givon issue at anv aiven time. I 
don't suooest this is coing to haonen, but it could be that 
vou are deadlocked on some issue and wanted mv help in 
trvincr to work out wavs of resolvinm the deadlock. If I 
haopen to know that vou are standing 10 to 2 on anv issue, 
for exannle, there is no wav in the world I can reason with 
vou trvinc to ’> , ork out some wav of resolvina vour deadlock 
without suggesting to the two that T think vou oueht to 
go over to the cen, because I think the ten are right, But 
if I don't know how you stand on anv issue, I don't care 
if I know vou are 10 to 2, as loner as I don't know who the 

»t 

10 are and who the 2 are., if I don't know how vou stand, why, 
then I cars discuss with vou wavs and means of resolving 
your difficulties, if any, without suogestina to the two 

i 

that I think the ten are rierht, because T don't know who 
the ten are and who the two are. When you think of that 

it is kind of obvious. ' 
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1 -hir.v jurors r»n »»fve tha *. t^ir.rr, and it 
tu 3'* r . S out to Hr- PTb? r r^* e ' , 'rir T ■am __a. _ . . , 

- ^ -. *j . 1« J jP ♦•V — i. 


happen, hut in case it does. 

Al. 1 . richt, ladies and rrentiemen, T think that 
is all t need to tell VQU now ard j an qoina tQ sub7rit thig 

case to you with full confidence that you will do justice 
between the United States and this defendant. 

Swear the narshals. 

(Marshals sworn.) 

THE COURT: Will the alternates stay behind, 
and olease retire to the jurv room to commence vour 
deliberations. 


(At 11:20 A.M., the jury retired to deliberate.) 
THF COURT: Kell, it turned out that the premium 
we paid on our liability policy wasn't necessarv, but you 
can see why we do this. The BMT might have been a half 
hour late. it was the BMT, wasn’t it? 

ALTERNATE JUROR No. 2: It was the A train. 

When they come down here they all connect one to the other. 

THE COURT: I heard about the BMT, but not 

the A train. 


ALTERNATE JUROR NO. 2: It was about three- . 

Quarters of an hour. 

THE COURT: That might have happened to one of 
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2 

] 

the actual jurors. As vou are one of the alternates, 

1 


3 

I 

we didn't have to wait. So I want to discharoe vou with 

• • • 

4 

the thanks of the Court. 

,, 

5 

I will wait here for about five ninutes and then 1 


6 

CO up to mv chambers. 


7 

(Recess.) 

XXX 

8 

(Court Exhibit 1 marked.) 


9 

(Court Exhibit 2 marked.) 


10 

(11:48 A.M., the jurv returned to the court¬ 


11 

room .) 


12 

THE COURT: Ladies and oentlemen of the jurv, 


13 

I assume vou have crot the photos vou asked for and the 


14 

indictment. You asked for the testimonv of the bank 


15 

teller, that is Miss Soto, and Detective Tavlor. Do vou want 


16 

the entire testimony of those witnesses or is there any 


17 

particular part? 


18 

THE FOREMAN: I think thev wanted the entire 


19 

testimonv. 

. 

20 

THE COURT: All right. 


21 

(Record read.) 


22 

THE COURT: Do vou have another note? 


23 

i 

THF FOREMAN: Yes. 

XXX 

24 

(Court Exhibit 3 marked.) 


25 

THE COURT: They ’-’ant Officer Kranglewitz ' testi- 
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2 

1 

ronv. Po ”ou have th at handv? 



3 

(Record read.) 


1 ■ • 

4 

THF COURT: All richt, ladies and centleren. 



5 

vcu rav reside your deliberations. 



6 

(At 12:40 P.M. the iurv retired to continue 



7 

deliberations.) 



8 

THE COURT: We will resume our relaxation. 



9 

(Recess.) 



10 

(At 1:05 P.M., with the jury oresent.) 



11 

THE COURT: Ladies and crentlemen, it is shortly 



12 

after 1:00 o'clock, and I was wonderincr whether vou want 



13 

to go out to lunch now or vou want to continue deliberations 



14 

with the idea, of finishing. 



15 

What is your idea? 



16 

JUROR WO. 9: I think we should stay. We 



17 

are pretty near the conclusion. 



18 

THE COURT: Why don't you go back in the jurv 



19 

room and if you want lunch, send me a note. Otherwise I 


20 

will let vou continue vour deliberations. 



21 

Rend me a note one wav or another, so I won't 



22 

be waiting. 



23 

(At 1:07 P.M., the iurv retired to continue • 



24 

their deliberations.) 



25 

(Pause. ) 


J 
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^ T7 P*?* • n * f ^ gr y ^ K ^ pi ^3 ^ j 1 ^ • y> 

broroh 4 : in. T will instruct. the narshal to tell then he*’ 
Icnn it wonId take. Few long would it teke? 

THE MARSHAL: At this time, cerheos better than 

an hour. 

THE COURT• Tell them that is what would be in¬ 
volved and ash them if thev still want it. 

(*>av.se.) 

(Court Exhibit 4 marked.) 

THE MARSHAL: The jurv will no out to eat. 

THE COURT: Bring the*- bark. 

(At 1:15 p .M., the jurv entered the courtroom.) 
the COURT: Ladies and nentlenen, I will ask 
the marshal to take veu out to lunch now. The restaurant 

that he sugn*»sted or is takincr vou to, normallv vou would 
walk past the hank. He is coino to take vou in a 
circuitous wav to get there and come back. I want you 

to know whv vou are gettincr extra exercise. 

When you are out to lunch, vou will be in the 
companv of the marshals and they are no more entitled to 
know what goes on in vour minds than T am. So don't discuss 
the case while vou are at lunch. Talk about other thiras. 
Don't discuss the case until ”ou cet back into the 4urv 
room and the marshals leave vou alone. 
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Dlrjv pri 3 Fr ■* CV VPVt 1 »'?h . 


3 

(Jurv leeve^ courtroom.) 


4 

T! T F COURT: Evervhod” wait in the courtroom 


• • 5 

until Mr. LeBon tells vou the jurv left the floor. 


6 

jurv, 1 am told, is go inn to the Attache Restaurant, ' 


7 

so nobody ao there. 


8 

Did you hear me back there? 


9 

A VOICE: What time should we come bach? 


10 

THE COURT: 2:30, I inacine. The jurors ere 


11 

going to the Attache Restaurant. Fo don't "o near the 


12 

Attache Restaurant, anvbodv vrho has be»n in this courtroom 


13 

durino the trial. T don't know where it is mvself. 

■ 

14 

Fee vou at 2:30. 

I 

15 

(Luncheon recess.) 

■ 

xxx 16 

(Court Exhibit 5 marked.) 


17 

(4:15 P.M., in open court; jurv not present.) 


18 

THE COURT: This Exhibit 5 is "We the jurv 


19 

would like Judqt Knapp to explain reasonable doubt to us acai 

I 

20 

and also summation of defense lawer." 

I 

21 

I suppose hey want the summation read to them. 


it 

Ordinarilv I don't do that. What view have you cot? 


u 23 

« 

MR. EPSTEIN: I would object to reading the def 

€ nsel 

24 

summation. If defense summation is read, mine should be 


25 

read as well. That is too laborious. It is not in evidence 
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TFF COURT: I think I will ask is there anythin* 
r.-articular thev want to know about th* doe„ n «, n sl , rrpf .j OR 
the*' have forootten. 

V7? * EPSTET*’: I would still object. I have 

never heard of a defense summation beino reed. 

THE COURT: I have never heard of a jurv being 
out this Iona in this kind of case. 

MP. L TP EOT: I have no objection to tv summation 

be inti read. 

THE COURT: Actually v OU may both ao on the wrona 
side of the auestion f or your own self interest. I 
don 1 1 know. 

Anyvav, I will se« what the-* have in mind. 

MR. EPSTETM. T would onlv sav if thev are lookin 
f ° r the Darfc of Mr * LiDson's summation that discusses 
reasonable doubt, they should be told .Mr. Lioson was actina 
as an advocate, it is vour definition that is bindino. 

(Jury enters the courtroom.) 


:» 


21 

22 

23 

24 

25 


THE C0URT: Cood afternoon, ladies and gentlemen. 
I have your note which is marked Court Exhibit 5, and it 
says, "We the jury would like Judge Knaor. to explain 

reasonable doubt to us aaain, and also summation o* def ense 
lawer." 

There is r.o problem about the first. As to the 
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second, that ordinari V-' isn't r^ad back because that Is not j 

I 

m 

evidence. T,, hat counts in this case is evidence, rot what 
the prrtier said about it. Of course, mv recollection 
is Mr. Lioscn did discuss reasonable doubt, but that was 
merely argument. What T sav about reasonable doubt con¬ 
trols. So unless there is some reason for it that T don't 
quite understand, T think I will iust read to vou mv charce 
on reasonable doubt and if there is anv snecific auestion 
about the defense lawyer's summation that would resolve 
some auestion. that you have in mind, nerhaos vou can ohrase 
that question. OrdinariIv, the summation is not evidence, 
either side's summation, either the Government's summation 
or defense counsel's summation, and therefore ordinarilv 
that is not read back. 

What is important is vour recollection of the 
evidence and that is read back if you reauest to refresh 
what you heard and to remind vou or helo vou remind yourselves 
whether you believe it or not. 

Summation is in a different category. 

TVs you have probably recollected, when I vas 
qiving mv charge most of it T was qivina more or less — 
louder? 

M ost of it 7 was civino more or less ertemoor- 
aneouslv hut the reasonable doubt portion is rather 
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fTT’r-ort =nt ro T prepared it srd more or les** r®ad it and I 
thin 1 -: I wi 11 do that arrafn. If there are nr*’ ouention*? 

when it is over, don' 1 - hesitate to ask what those eve*tions ; 
ray be. 

Mrw, I start off bv ebservirer how the terms 
reasonable doubt reallv define themselves. And thev relate 
to the burden of proof. In a civil case all the olaintift 

has to do is to establish his case by what is called a 
preoonderar.ee of evidence, which boils down to mean that 
it is more likelv then not that what the plaintiff has 
asserted is true and the jury, if it is more likely than 
not, then the jurv is entitled to give him its verdict. 

Now I said that may be fine and, indeed, it is 
fine when all that is involved is whether A pays B some money, 
but the puroose of the Government in brinqinc a criminal 
case is to authorize the Court to commit the defendant to 
jail. As I told vou, whether I do that or not is my re- 
sponsibility. Our liberties- wouldn't be worth much if we 
could put a man in jail simply because his ouilt seemed more 
probable than his innocence. Therefore the law says quilt 
must be established bevond a reasonable doubt. There are 
two v/ords in that definition, "reasonable" and "doubt.". Th? 
meaninq of doubt is self-apparent. The word "reasonable" 
in the last analysis is ecuallv self-defining. It means a 
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2 

doubt for which vou can aive a reason. It isn't iust a 


3 

fanciful doubt, an excuse for duckinq a disagreeable doubt — 


4 

A VOICE: Can't hear vou. 


5 

THE COURT: Nobodv likes to be in the position 


6 

I will co bad: if you can't hear. The r.eanino of doubt 


7 

is self-apparent. The word 'reasonable"is in the last 


8 

analysis eouallv self-definincr. It means a doubt for which 


9 

you can qive a reason. It isn't just a fanciful doubt or ai 


10 

excuse for duckinq a disaqreeable doubt. Nobody likes to 


11 

be in the position of convictinc a fellow human beinq but th« 


12 

law would also be in a sorrv state if jurors wouldn't take 


13 

the responsibility of findinc quilt where it is established 


14 

bevond a reasonable doubt. 


15 

U ii 

Also, the reasonable part of the term goes to 


16 

the essence of jury deliberation. If one of vou has 


17 

a doubt and exoresses a reason for it and another juror has 


18 

no doubt, the expression of vour reason for vour doubt will 


19 

probablv do one of two things: It will either enable you 



or it will either enable vour fellow jurors to demonstrate 


21 

that vour doubt is unreasonable or it will enable vou to 


22 

demonstrate to him or her that he or she should have a 


23 

doubt. If vou express vour doubts or lack of them to each 


24 

other, you should be ab?e to resolve them one way or the 


25 

other. 
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Of course, * doubt, like evervth *!nc else ir. this 
case, a reasonable doubt, must b* based on the evidence or 
the lack of svi'’cr.eo ,not on scrrctbinr you **av have heard 
cn the outside cr seme irnressior. or opinion -cu mav hav° 
derived ^ron the outside. It. has to he based on the 
evidence or lack of evidence. Otherwise how could you 
discuss it with vour fallow jurors? All that, vou have in 
common with each other is what vou have heard in thi*^ 
courtroom and it is that common basis upon which vou must 
base vour deliberations. 

Tn this connection, I mav noint out that while 
it is vour duty tc discuss your doubts or lack of them with 
each ether and listen to each others views, vou should adher* 
to any conscier.ticus opinion which vou mjaht hold and 
not rive it ur> nerelv f or the sake of unanimitv. 

I don 1 1 think there is anythino I can add to 
that. The law simplv reouires vou to do vour best to 
convince your fellow jurors of the correctness of your view 
and at the same time to listen with open mind to theirs and 
to make a conscientious effort to reach a result which 
conforms to the conscientious belief that each of you holds. 

Before I leave the ouestion of reasonable dqubt, 
it heincr sc important, let me read another definition that 
was criven hv a Judne for whom T have erreat respect. 
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I an rvotire from this other now. 


»jf (? doubt bared on reason *’hich srino e from 
the evidence or lack of evidence ir. the case. Tt i f a 
doubt that anneals to your reason., tc vour -i r.dcrment, to wijur 
common understandina and vour ccrr.cn sense. Tt is a doubt 
sr.ch as would cause «ou to hesitate tc act in ratters of 
importance in vour daily lives, but it is not a caprice, 
whim or soeculation. Tt is not a doubt that a juror mav 
conjure up to avoid the oerformance of an umleasant. dutv. 
is not svm.oathv for a defendant. Let. me reneat, it is a 
reasonable doubt." 

And that ends the cuotation from the other Judos 
and ends the nortion of mv charce devoted to reasonable 
doubt. 

Is there anv ouestion that occurs to you? 
Remember what I told vou earlier, I am an expert who snends 
most mv time talkincr to other experts and if that isn t 
clear to vou or it sounded like the doctors talking to 
each other, just let me know any words that vou thouaht were 
not clear and I will try to exoand on them, hut in the 

absence of a specific ouestion that is about as good a defin 

■ * \ 

tion and discussion that I think I can aive you. 

I will ask vou to return to vour deliberations 
and if vou have anvthina further, be sure to let us know. 
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1 5 r - 


f 'R . FT RROM • 


Your Fonor, cr.n we amroach the 


THE COURT: Certainly. 

(?t the bench.) 

MR. LTRSON: Your Fonor, I am a little hit 

disturbed bv the fact that in addressino the jvnr* von make 
reference to the fact that I had snoken abotit reasonable 
doubt and that T an not the .Tudrre and vou are the Judce. 

I think my brief reference to reasonable doubt was ccnplete 
consistent v’ith at least what was in the last cart of vour 
instructions. . I x/ould ask vour Honor to point o:it I 
wasn' t meanincr to surrcest anvthincr different. 

THE COURT: Ml riaht. 

MR. LTPFOM: One other thine. With resnect 
to the summations, your Honor has emphasized acre in to the 
jury that that of course is not evidence. I would, hoveve 
ask that vour Honor remind the jurv that thev mav consider 
the arguments by both sides in deciding how thev choose to 
evaluate the evidence. 

THE COURT: All right. 

(In open court.) 

THF COURT: The reason the defendant asked for 
the conference, he wanted to make sure, which I am 
glad to do, when T commented rn hi" use of the words reason 
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doubt"in his summation, I vasn't suqrrestinrr he said anvthtnq 
wro uq about the subject. As a matter of fact, as far as 
T ca" remember, what he said about it is merfectlv consistent 
with what is in mv charge. I said what mv charqe was on 
the ouestion is what controls. I don't think he said 
anvthino that was at variance with it. of course, in tellii 
vou that the summations are not evidence, I didn't mean to 
sucrnest that vou shouldn't think of the arqument that either 
side made in evaluating the evidence. It just isn't 
customarv to re^d it hark, becaus** t v at kind of evaluates 
it to a hinter level than it has and that is the evidence 
i? vhat vou real l 1 ' have to decide on. Of course, von will 
b°ar in mind the arcf , . , ~ents both sid.es made as to how the'*' 
»<^Ved ’. f ou to evaluate the evidence. 

Vou p?' 1 f^tire. 

(at 4:10 p. u . t th° hir’ retired to further 
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